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"IN TRODUCTION

| The Appellant, Allan Parmelee, a Washington State prisoner,
- was éiven an infraction and punished with a term of isolation-and
loss of pr1v11eges for sendmg a letter to Washmgton Department of

Correctlons (DOC) Secretary Harold Clarke in Wthh he claimed to
| have heard that prison Supermtendent Sandra Carter was “anti- male
—a lesbian.” The infraction and pumshment were based on DOC’ |
| allegation that the statement in Mr. Pa_nnel_ee s l'etter_const1tutedv

criminal libel under RCW 9.58.010.

AAfter exhausting-th_e prison appeal process, Mr. Parmelee
challenged the infraction by filing a pro se civil rights lawsuit in
Clallam County Superior.Court. He asserted multiple claims,
inciuding violations of his rights under the First Amendment. The
parties filed cross motions for judgment on the pleadings, upon
which the trial court dismissed Mr, Parmelee’s entire complaint

: pursuant to.CR 12(b)(6).
Mr. Parmelee asks this Court to reverse the dismissal of h1s
complaint and order that his motion for j‘udgment on the pleadings

be granted. He argues (1) that Washington’s criminal libel statute is



unconstitutional on its ‘face,‘ (2) that the DOC Defendants
~ (collectively “DOC”) applied the statute to h1m in an.
'v uncbnstitutional_ manner, (3) Athat he stated a .Valid'cl'aim for
retaliation that_ should be allowed to 'pfo,ceed to trial, and (4) that
DOC violated his substanﬁVé due process rights when it found him -
guilty of committing criminal libel without any evidence‘tol support‘
the elements of that charge. | | -
~ ASSIGNMENTS OF ERROR
‘A.  Assignments of Error “
1. The trial court erred in granting DOC’s motion to disiniss
under CR 12(b)(6).
2. The trial cdurt erred in.denying; Mr. jPa.Imelee’s moﬁon for
judgment on the pléadings. |
B. Issues Pertaining to Assignments of Error
1. Is Washington’s criminal libel statute (RCW 9.58.010)
unconstitutional on its face? (Assigmnents of Error 1 and
, 2 '
2. Did DOC violate Mr. Parmelee’s First vAmeAndment rightS

by punishing him for making an allegedly defamatory



statement in a letter he sent to DOC Secretafy'Harold
‘ Clarke, refusing to consider whether or not the statenient
was true Aor _whether,_if the statem_ént was false, Mr.
Parmelee knew it was false when he made it?
(As‘signments of Enor 1. and 2)
3. Did the trial court err in dismissing Mr. Parmelee’s
| retaliation claim under CR iZ(b)(6) when Mr. Parmelee
had pled llall of the elementsvlneqessary-to support sucih a
claim? (Assignment éf .E_n“or T)
4. Did DOC ‘ViAolate‘ Mr.~ ‘Parmélée’s substaﬁtive due process
rights by ﬁﬁding him guilty of an infr'act_ion without any
- - evidence to suppoit the required 'élements of that
_infractioﬁ? (Assignments of Error 1 and 2)
STATEMENT OF THE CASE |
Appellant Allan Parmelee is a Washingtdn pﬁsoner who .
regularly speaks out and writes about prison conditions and prisoner
rights. Clerk’s Papers (“CP”) 689 (Verified Complaint 9 24). He
describes himself as outspokeh and politically active. CP 687. He

has written prisoner self—hélp books, news articles and press releases,



and has pursued litigation against stafe officials in order to help
‘ prisonérs know and enforce their rights and to challenge official

}.mi-scor_lduct. CP 689-90. Mr. Parrnelee’s speech is éﬂen critical of
| _DOC_étaff, policies, and opefations. CP 687.
| | On Jﬁly 20, 2005, Mr. Parmelee senf a letter to DOC |
Secretary Harold Clarke, complaining about programs and

- conditions ét Clallam Bay Corrections Cex_ﬁer (CBCC), 'including the

 treatment of prisoners there. CP 7 17 —18. In the letter, Mr. Parmelee
| indicated that he had heard CBCC Superintendent Sandra Carter was -
, ,‘;anti—male — a lesbian” }and si)eculated that “[h]aving a man-hater
lesbian as a superintendent islylike throwing gas on [an] alréady
' smoldeﬁng fire.” Id.

| Apprbximate_:ly three months later, on October 14, 2005, DOC

issued a seﬁdus in:fraction’ against Mr. Parmelee, 'claimihg that h1s
letter to éecretary lClarke. “is céﬁsidered to‘be'liblous‘ [sic] aﬁd
slanders the character and reputation of Superintendent Sandra
Carter.” CP 71415, Accdrdiﬁ_g to DOC, Mr. Parmelee;s léﬂer |
violated Washington’é éﬁminal libel statute, RCW 9.58.010, and

therefore was punishable under WAC 137-25-030(517)



(“Committing any act that would constitute a misdemeanor and that
}is not otherwise included in these [prison disciplinary] rules”). CP
714-15. ADOC iiearing officer found Mr. Parmelee guilty of the °
infraction and plinished' him by having hiin placed in isolation for 10
days and By deilying him privileges for 10 days. CP 827. .
Mr. Parmelee filed a lawsuit in Claliam' Couiity Superier
Court in December, 2005, ehalienging his infraction on Fiist |
- Amendment and other groiinds and seeking m'enetary, -injunctive,
'a.nd declaratory relief. CP 684-827. He later filed a motion for
judgmerit en the pleadings; CP 105-16. FThe .DOC Defendeints
) opposed the motien and filed a cross-motion to dismiss the lawsuit.
-CP 91-103.
On October 3, 200§, a trial court commissioner issued a
.memorandum opinion, denying Mr. Parmelee’s motion for judgment
on the pleadings and granting the Defendailts’ motion to dismiss,
concluding that Mr Parmelee had failed to state a elai_in upbn.which
relief could be granted. CP 86-87. Mr. Parmelee filed a motion te
revise the commissioner’s ruling (CP 48-55), which the trial court -

denied the same day. CP 47. Mr. Parmelee filed subseqiient



motions for reconsideration and reviéion, which the trial court
likewlise denied. CP 19-32. Mr. Parmelee filed timely notices of
appeal. CP 12, 17. |
| ARGUMENT
The Courtﬁshould reverse the trial court’s dismissal of Mr. R
- Parmelee’s co_mpla_int and the deniél of his motion for judgment on
the pleadings because Washin‘gton’s criminal libel statute — thé sole
basis for the inﬂﬁction Which is the subject of this lawsuit — violates
| the minimum réquirerhenté set forth by thé United States Supreme
Coﬁrtnccessary té éatiSfy the First Am<andme_nt.
~ Even if ‘the statute c‘ould be construed as constitﬁtional uﬁder -
some circﬁ-mstances, the trial court nonetheless erred in its rulings
because DQC’S. applicatioﬁ of fhe statute to Mr. Parmelee Violated
his First Amendment ri ghtS.
| The llow‘er, court further _erred'by dismissing Mr. Parmelee’s
fetéliatibn claim, as Mr. Pénnelee adequately pled such a claim in
his coﬁipiaint and, contrary to the court’s ruling, such claims are not
precluded by the law’s high threshold for pﬁsoner due process |

claims.



Finally,_ Mr. Parmelee 1s entitled to judgmént on the pleadings
because his undisputéd allegaﬁons demons’;rate that DOC treated
‘him arbitrarily and capriciously, denying him sub'sltantive due
proceés, when it found him guilty of the criminal libel infraction - -
with no evidence to support the required elements of that charge.
A. S,tandé_lr_d of Review’

A trial court’s decision to dismiss a qoﬁ;plaint under CR
12(b)(6) 1s ari issue of law that the appellate court reviews de novo.

San Juan County v. No New Gas Tax 160 Wn.2d 141, 164, 157

P.3d 831 (2007) (citation omitted). A motion to dismiss under CR
12(b)(6) must be denied unless the plaintiff can prove no facts

consistent with the complaint - including hypothetical facts — that

would entitle the piaintiff‘ to relief. Halvorson v. Dahl, 89 Wn.2d :
673, 674, 574 P.2d 1190 (1978). The court accgpts as true all

dllegations in the complaint and the reasonable inferences that may

be drawn therefrom. Howell v. Alaska Airlines; Inc., 99 Wn. App.
'646, 648, 994 P.2d 901 (2000). CR 12(b)(6) motions should be |
A,gra‘nted “sp‘a'n'ngly‘and with care,” and only in unusual cases. San

Juaf; County, 160 Wn.2d at 164 (citations omitted).



" A trial court’s order on a CR 12(c) motion for judgment on

the pleadings is also subject to de novo review. North Coast

Enterprises, Inc. v. Factoria Partnership, 94 Wn. App. 855, 858,974
P.2d 1257 (1999) (citations omitted).
Fihally, the constitutionality of a statute is an issue of law,

which the appelléte court reviews de novo. State v. Watson, 160

© Wn2d1,5-6, 154 P.3d 909 (2007) (citations omitted):
B. RCW_9.58.010 is Unconstitutional on Its Face.

The infraction Mr. Paﬁnelee challengves in this lawsuit was
~ based solely ﬁpon DOC’s allegation that he yiolated Washington’s
criminal libel statute, RCW 9.58.010, CP 714-15. That statute
provides as follows:'

Every malicious publication'by Writing, printing,

picture, effigy, sign, radio broadcasting or which shall

in any other manner transmit the human voice or

reproduce the same from records or other apphances or
means, which shall tend: — ’

(1)  To expose any living person to hatred,
- contempt, ridicule or obloquy, or to
deprive him of the benefit of public
confidence or social intercourse; or

! The complete statute is attached to this brief as Exhibit 1. .



2 " To expose the memory of one deceased
to hatred, contempt, ridicule or obloquy;
or :

3) To injufe any peréon, corporation or
association of persons in his or their
business or occupation, shall be libel.

" Every person who publishes a libel shall be guﬂty ofa
gross misdemeanor.

RCW 9.58.010.
- Tt is questionable whether this statute remains enforceable.

See Clawson v. LongLieW Publ’g Co., 91 Wn.2d 408, 425 n.2, 589

P;Zd 1223 (1979) (the criminal libel statute “eipired when the 1976
criminal code (RCW Title 9A) became effective, .and the present law |
does not punish libel”’) (Rosellini, J., dissenting). indeéd, thér¢ are
nb r_époﬂed cases where the State has attempted to enforce this
o sta;rute against a criminal defendant. However, even if the statute d1d .
not éxpire with the adoption of the 197 6 crinﬁnal code, "it
nonetheless is unconsﬁtutional and therefore ﬁnenforceable.

In 1964, the United States Supreme Court struck down as

‘unconstitutional a criminal defamation statute very similar to

Washington’s. See Garrison v. Louisiana, 379 U.S. 64, 85 S. Ct.-



209, 13 L. Bd. 2d 125 (1964). The Louisiana statue at issue in
_Garrison defined defamation as follows:
Defamation is the malicious publication br eXpression
-in any manner, to anyone other than the party defamed,
or anything which tends:
| (1) To expdse any person to hatred, contempt, or
ridicule, or to deprive him of the benefit of

public confidence or social intercourse; or

(2)  To expose the memory of one deceased to
hatred, contempt, or ridicule; or

(3)  To injure any person, corporation, or
association of persons in his or their business or
occupation.
Whoever commits the crime of defamation shall be
- fined not more than three thousand dollars, or
~ imprisoned for not more than one year, or both.
Id., 379 U.S. at 65 n.1. The Louisiana statute established a
rebuttable presumption of malice for false statements. Id. The
Washingtoil statute is even more restrictive, establishing a
- presumption of malice — even for true statements — except when (1)
the statement “charges the commission of a crime, is a true and fair
statement, and was published with good motives or for justifiable

ends,” or (2) the statement was “honestly made in belief of its truth

and fairness and upon reasonable grounds for such belief, and

10



consists Qf fair comments upon the COndﬁct of any persdn in respect
of public affairs, made after a fair and impartial investigation.”

- RCW 9.5.8.020.

In reviéwing the constitutiqnality of the Louisliana. statute, the

Supreme Court first considered the rule it had established in New

Yorvaimes Co. v. Sullivan, 376 U.S. 254, 84 S. Ct. 710, 11 L. Ed.
- 2d 686 (1964). In that case, the Court héld that “the Constitution
limits' state power, m a civil action bfdught by é public 6fﬁcia1' for
criticism of his official conduct, to an_award.ofv dafnag,es fora false
statement made §vith actual malice — thét, is, with knowledge that it
‘was false or with reckless disregafd of whether it was false or .not.”

Garrison v. Louisiana, 379 U.S. at 67 ( ciﬁng New York Times Co. v.

Sullivan, 376 U.S. at 279-80). Inv Garrison, the Court held that “the
‘New York Times rule also limits state power to impose crimihal
sanctions for c;riticism of the official condﬁct of public ofﬁéia_ls.”
Id., 379 U.S. at 67. Specifically, the Court held as foilows: |
If upbnét lawful occaéion for making a publication, he
has published the truth, and no more, there is no sound

principle which can make him liable, even if he was
actuated by express malice.

11



It has been said that it is lawful to publish truth from

- good motives, and for justifiable ends. But this rule is
too narrow. If there is a lawful occasion — a legal right
to make a publication — and the matter true, the end is
justifiable, and that, in such case, must be sufficient.’

Moreover, even where the utterance is false, the great
principles of the Constitution which secure freedom of
expression in this area preclude attaching adverse
consequences to any except the knowing or reckless
falsehood. Debate on public issues will not be

- uninhibited if the speaker must run the risk that it will
be proved in court that he spoke out of hatred; even if
he did speak out of hatred, utterances honestly ,
believed contribute to the free interchange of ideas and
the ascertainment of truth. ...

Truth may not be the subject of either civil or criminal
sanctions where discussion of public affairs is
concerned. And since erroneous statement is
inevitable in free debate, and it must be protected if the
freedoms of expression are to have the breathing space
-that they need to survive, only those false statements
made with the high degree of awareness of their
probable falsity demanded by New York Times may be

- the subject of either civil or criminal sanctions. For
speech concerning public affairs is more than self-
expression; it is the essence of self-government. The
First and Fourteenth Amendments embody our
profound national commitment to the principle that
debate on public issues should be uninhibited, robust, .
and wide-open, and that it may well include vehement,
caustic, and sometimes unpleasantly sharp attacks on

- government and public officials. :

Id., 379 U.S. at 73-75 (internal quotation marks and citations

omitted; emphasis added).

12



The Court in Garrison concluded that Louisiana’s criminal
defamation statute was unconstitutional because (1) “contrary to the |
New York Times rule, Which abjsolutely prohibits punishment of
truthful criticism, the statute directs punishment for true statements
made with ‘actual malice,”” and (2) the statute failéd to 11m1t |
pmﬁshment fqr félse statementé' to those sifuations where the
’statem'elvlts were made with knowledgé of their falsity or in reckless
disregard of w_hethef they are tr\ue or false. Id.,379 U.S. at 77-78.

In 2003, applying the; rules set forth in Garrison, the United
States Court of Appeals for the First Circuit struck down the
criminal libel statute of Pue’rto Riéo as unéonstitutibnal because ’(1) '
‘the stafute Apunish.ed false statements without requiring proof that the
speaker either knew of the statement’s falsehood or acted with |
reckless disregard of falsehocid, and (2) the statute did not provide a

sufficiently broad affirmative defense‘for_ true stétements. Mangual

v. Rotger-Sabat, 317 F.3d 45, 66-67 (1st Cir. 2003).
Based oh the rules set forth by the Supreme Court in
Garrison, Washington’s criminal libel statute is unconstitutional on

its face because (1) it does not provide a complete defense for

13



truthful statements, and (2) it éllows the state to punish false
statements without requiring proof th.at,the spéaker knew of the
statement’s falsity or acted with reckless disregard of félsehood.
Therefore, DOC’s infraction against Mr. Parmelee, which was based
solely on an alleged violationjo'f the criminal libel statute, was
invalid and fhe trial court erred in upholding it. |

C. RCW 9.58.010 is Unconstitutional As Applied to Mr.
"~ Parmelee. : '

Even ifRCW 9.58.010 could be construed as constitutional
under certain circumstances; it still would be invalid insofar as it
>purp0rts to allbo'wl“che govérnment to puniéh pﬁsoners for stateménts
made in outgoing grievances to prison o’fﬁéials.

1. | Punishing Mr. Par'Ilnelee for the Co_htent of his

Letter to Secretary Clarke Violated Mr. Parmelee’s
Free Speech Rights.

The F irst Amendfnent to the United States Constitution, made
applicable to the states ﬂlréugh the Fourteenth Améndme_n’t, |
prohjbits the government from abridging the freedom of speech.
US Const. amend. I. Prison regulations that restrict the content of
prisonérs’ outgoing mail violate the First Amendment unless'ﬂley (D)

“further an important or substantial governmental interest unrelated

14



to the suppression of expression,” and (2) impose restrictions that are

- “no greater than necessary or essential to the protection of the

particular governmental interest involved.” Procﬁier v. Martinez,
416 U.S. 396, 413,94 S. Ct. 1800, 40 L. Ed. 2d 224 (1974).

In Mai‘ti_nez, fhe Supreme Court struck down rules that
allowed prison staff td censor outoing prisoner mail that “unduly
- cofnplained,” “magnified gﬁeVénces,?’ or Contained “inflammatory
political, racial, religious or other views” or rhatter deemed |
_}“defamatory;’ or “otherwise inapprbpriate.” 1d., 416 US at415
(emphasis added).A The Coﬁrt held that “the [California Department
of Corrections’] regulations authorized censorship of prisoner mail
far broader than any legitimate interést of benal administration
‘demands and were prdperly found iﬁvalid by the District Court.”
Id., 416 U.S; at 416. As the Court stated, _“Prison officials may not

censor inmate correspondence simply to eliminate unflattering or -

2 The Supreme Court later announced a more lenient standard for reviewing the
constitutionality of prison regulations affecting free speech in other contexts. See Turner
v. Safley, 482 U.S. 78, 107 S. Ct. 2254, 96 L. Ed. 2d 64 (1987). However, the Court
subsequently affirmed the Martinez standard for cases where a court is reviewing prison
regulations that concern outgoing correspondence. Thornburgh v. Abbott, 490 U.S. 401,
413,109 S. Ct. 1874, 104 L. Ed. 2d 459 (1989).

15



unwelcome opinions or féctlially inaccurate statements.” 1d., 416
: U.S. at 413. |
In this case, DOC used RCW 9.58.010 to punish Mr.
Parmélee for an allegedly defamatory statement in his Qutgoin’g
éorresﬁondence to Secretary -C,larkg. As the Supreme Court held in
Martinez, such a restriction on outgoing mail is invaiid .under.the
First Aﬁlendmenﬁ Thus.,‘ the trial coutt erred 1n upholding DOC’s
actions? dismissirig Mr Parmelee’s complélint, and denying his
motion for judgment on tﬂé pleadings.’
2. '. ‘Pu“nishing Mr. Par‘melee for the Content of his
~ Letter to Secretary Clarke Violated Mr. Parmelee’s
“"Right to Petition the Government for Redress of
His Grievances.
In addition to protectiﬁg free speéch, the First Amendment
also secures the_ﬁght to pe’ﬁtion the govémment for a fedre‘ss of

- grievances. U.S. Const. amend. I. “The ‘government’ to which the

First Amendment guarantees a right of redress of grievances

3 The trial court refused even to consider Mr. Parmelee’s First Amendment claims, ruling
that Mr. Parmelee could assert no cognizable claims since the sanctions he received for
his infraction did not implicate constitutionally protected due process rights. CP 23-24.

_ This ruling was in error, as the threshold requirement for procedural due process claiims

" (i.e., demonstration of an “atypical and significant hardship” in relation to the ordinary
mmdents of prison life) does not apply to claims under the First Amendment. See e.g.,
Rhodes v. Robinson, 408 F.3d 559 (9th Cir. 2004).

16



includes the prison authorities, as it includees other administrative

arms and units of government.” Bradlev v. Hall, 64 F3d 1276, 1279
(éth Cir. 1995) (citation omitted). Further, “[a] brisoner’é ﬁght ce
| to petition the gov_ernfnent for a redress of his gri.ev‘ances under the
First Amendment precludes pi‘is,oﬁ authorities f(om penalizing a
prisoﬁer for exercising those rights.” Id.

In Bradley, the Ninth Circuit held that the Oregon
Department of Corrections’ (ODOC) rule prohibiting p'n'soners from
using disrespectful languagg, fhough facially valid, was
unconstitutional when used to punish language in an infuate’s
grievance. The district court in that case conéluded that “[p]risoners
should be allowed to ﬁlle grievances within the pn'sdn sjsté‘,m _
without fear of being sanctibned for an unhappy choice of wofds‘, :
exéept to the extent that [the words. inClude] criminal threats.” Id.
(alteration in Original). The Ninth Circuit agreed and fbund ;that
“[w]ithout quéstion, the application of the ODOC disrespect

regulationé to [the prisoner’s] written gricvance impacts his
constitutionally protected rights under the Fourteenth and F ﬁst

Amendments. Id. The court concluded by holding that “prison

17



officials may-not punish an inmate merely for using ‘hostile, sexﬁal,
abusive or threatening’ language in a written grievance.” Q at
1282.* |

| Courts lik;awise have held that prison officials may hot

sanction a prisoner merely for making false or defamatory

| statements in a griévance. In Wolfel V Bates, 707 F.2d 932 (6th Cir:
.1'98‘3),_ the_plaintiff received an infraction for statemeﬁts he made in
~a grievance about prison staff. Pris.on officials accused him »of |
Violating their rule prohibiting inmates fro,rrll making “unfounded

| »c’omplaints or charges againét staff members of the institution with -
- maliciéus intent.” ,I—d' at 933 (internal quotation‘mafks omitfed).
The pléiritiff was sanctioned with ; verbal repfimand_. I_d.A The Sixth
Circuit ﬁeld as follows:

We do not quéstion the established principle that
prison administrators possess considerable discretion

* Division 1 of the Washington Court of Appeals declined to follow Bradley when it
ruled in a personal restraint petition that jail officials could sanction an inmate for using
insolent language in an internal jail grievance. In re Parmelee, 115 Wn. App. 273, 63
P.3d 800 (2003). However, in that case the court analyzed the jail’s regulations under the
more deferential Turner v. Safley standard, under which a prison regulation is valid if it is
reasonably related to a legitimate penological objective. Id., 115 Wn. App. at 283. In
contrast, DOC’s actions in this case are subject to the more demanding Martinez
standard, as they concern outgoing prisoner correspondence as opposed to internal
communications. See footnote 2 above. The DOC Defendants made no attempt in the
trial court proceedings to justify their actions under the Martinez test, and indeed, the trial
court made no findings or conclusions with respect to that test. Therefore, the trial court
lacked a legitimate basis for dismissing Mr. Parmelee’s First Amendment claims.
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in the regulation of internal institutional affairs. In the

‘present case, however, the record reveals that prison -
authorities punished Wolfel without first finding: (1)
that the statements contained in his petition were false,
or (2) that the statements were “maliciously”
communicated. In the absence of such findings,
Wolfel was, in effect, subjected to discipline merely
because he complained. This was an impermissible
abridgement of his right to seek redress of grievances.
Nowhere do we find authority for the proposition that
prison administrators have an overriding interest in the
indiscriminate suppression of peacefully
communicated inmate complaints.

Id. at 933-34 (citations omitted; emphasis in original).
A different court reached the same result in another case
challenging prison rulés that imposed sanctions for making falée or

defamatory statements in a written grievance. See Hancock v.

Thalacker, 933 F. Supp. 1449 (N.D. Iowa 1996). In Hancock, one of
the iolaintiff’s- received a discplinary report for filing é grievance in
which-he accused a corrections officer of being a racist and a
'member of the KKK or some other white racist organization. Id. at
1462. The disciplinary report accused him of violating a prisbn rule
which prohibited inmates from ‘kno'wingly portraying, depicting, or
.expr'essing “oral or verbal defamatory statementé or accusations |

towards any person.” Id. at 1462. As the issue in Hancock
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concerned internal communications, as opposed 'to'ou"cgoing prisoné; '
correspond'ence,‘ the court ,aﬁalyzed the prison’s acﬁons llmder»m

and concluded that even under this more lenient standard “imﬁosing
disciplinar_y sanctions nierely for false or'défamatory statements
Would violate a prisoner’s constitutional right of petition.” Id. at
1489.» The court also stated, “[C]Ourts must not oniy folerate, but
must impose constitutional protection of the right to petition to an
éxtent that necessarily encompasses Sofne false claims in order to
: pre?ept ah unconstitutional chill on complaints that matter.” Id. at
1487.

| Wh'en DOC punished Mr. Parmelee for making an offensive
statement in his grievénce; it did so without regard to whether or not o
the statelﬁent was true, and without regard to Mr. Parmelee’s
knowledge at the time he made the statement. CP 693 (Verified
Complaint q 33). Such an indiscririlinate réstriction on a prisoner’s
right to petition the government for redress of his grievances is-not
permitted under the First Amendment, particularly in light of the
- more derhanding test for reviewing prison regulations that cbncern

outgoing prisoner correspondence, as set forth by the Supreme Court
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.in Martinez. Thus, the trial court erred in disniissing Mr. Parmelee’s
First Amendment claims and denying his motion vfor judgment on
the pleadings.

'D.  Mr. Parmelee Stated a Cognizable Claim for Retaliation.

In his complaint, Mr. Parmolee alleged that the Defendants
acted with retaliatory intent to prevent him from making statements
or complaints critical of DOC staff or policy. CP 698 (Verified |

Complaint § 49). The trial court dismissed, without addressing, Mr.

Parmelee’s retaliation clairn on the ground that he had failedvto

estziblish that he had been subjected to an “atypical and signiﬁcant ’

hardship” as a result of his infraction. See CP 23-'24, 86-87.

Althongh a prisoner must demonstrate an atypical and significant

hardship in order to pursue a Fourteenth Amendment procedural due

process olaim (see Sandin v. Connor, 5150.S.472,484, 115 S. Ct.

2293, 132 L. Ed. 2d 418 (1995)), this requirement does not apply to

retaliation claims under the First Amendment. See, e.}z., Rhodes V.
Robinson, 408 F.3d 559 (9th Cir. 2004), which noted the following:

'Even where conditions of confinement do not
implicate a prisoner’s due process rights, inmates
retain other protection from arbitrary state action . . .
within the expected conditions of confinement. They
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may invoke the First and Eighth Amendments and the
Equal Protection Clause of the Fourteenth Amendment
where appropriate, and may draw upon internal prison
- grievance procedures and state judicial review where
available. .

Of fundamental import to prisoners are their First
Amendment right[s] to file prison grievances and to

- pursue civil rights litigation in the courts. Without '

~ these bedrock constitutional guarantees, inmates would
be left with no viable mechanism to remedy prison
injustices. And because purely retaliatory actions

- taken against a prisoner for having exercised those
rights necessarily undermine those protections, such
actions violate the Constitution quite apart from any
underlying misconduct they are designed to shield.

Rhodes, 408 F.3d at 5 67 (internal quotation marks and citations

- omitted). See also Pratt v. Rowland, 65 F.3d 802, 806 & n4 (9th

Cir. 1995) (“[T]he vprohibitioh'against retaliatory punishment is
‘clearly establishéd law’ in the Ninth Circuit, for qualiﬁed immunity
purposes. That retaliatory actions by prison officials are cognizabie N
under § 1983 has also been widely accepted in othef circuits.”) |
(citing decision frorh the 2nd, 7th, 8th, 9th, 10th, and 11th Circuits).
| “A prisoner suing prison ofﬁcials under section 1983 must

allege that he was retaliated against for exercising his coﬁstitutional
| rightls and that the retaliatory action does not advance legitimate_

pendlogical goals, such as preserving institutional order and
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discipiine.” Bruce v. Ylst, 351 F.‘3d 1283, 1288 (9th C1r 2003)
(internal quotation marks and citation omitted). Here, Mr Pam_lelee
alleged that DOC retaliated against him for purs_ﬁing litigation - |
against DOC officials and making 's‘tatements or complaints critical
-of DOC staff or policies. S_Qé CP. 684-711 (Verified Corﬁplaint M
30, 49); He also alieged thaf Defendants’ actions did not advancé
any legitimate penological goals. &w 36, 48. He alleged that -
DOC’s actions d1d not even comport with its oWn mail policy, which
provides that “[l]etters will not be censored to eliﬁﬁnate opinions
_critical of bepaﬂment policy or Department employees.” Id. 9 39; | '
CP 745. He aléo alleged that the Defeﬁdants did not issue the
infraction until almost th;ee mbnths after he sent the letter to
Secretary Clarke, ardund the time he was actively pursuing litigation
againsf prison officials. CP 692 (Verified Complaint 9 30). See
| Bruce v. Ylst, 351 F.3d at 1288 (“timing can properly be considered
as cifcumstantial evidence of retaliatory intent”) (quoting Pratt v.
Rowland, 65 F.3d at 808). |

Since Mr Parméle.e alleged all of the elements néceséary to

state a claim for retaliation, and since such claims do not require a
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showing of an atypical and significant hardship, the trial court erred
in dismissing the retaliation claim.

E.  Defendants’ Actions Toward Mr. Parmelee Were
 Arbitrary and Capricious.

~ In the context of prison disciplinary proceedings, prison
officials Violate a prisoner’s due process rights when the officials’

actions are “so arbitrary and capricious as to deny the petitioner a

'Mdafnentally. fair proceeding.” Inre Reismiller, 101 Wn.2d 291,
294, 678 P.2d 323 (1984). Arbitrarvy~ and capricious action is defined
as “willful and unreasoning action, without consideratidn and in
~ disregard of facts and circumstaﬁces.” Id. at 296 (citvations} omitted).
A prison ofﬁcial acts arbitrarily and capﬁciously, and thus violates
~ an inmate’s substantive due process rights, if s/he finds the inmate
guilty of an infraction without any evidence to support fhat finding.
I_d_. at 295-97! |

In this case, Defendants found Mr. Parmelee guilty of
-violating the Washington criminal libel statute without any evidence
td support that finding. The statute de'ﬁnes~crimina1 libel as a

malicious publication'that tends:
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(1)  To expose any living person to hatred, -
contempt, ridicule or obloquy, or to deprive him.
of the benefit of public confidence or social

- intercourse; or

(2) = Toexpose the memory of one deceased to
hatred, contempt, ridicule or obloquy; or

(3) . To injure any person, corporation or association
"~ ofpersons in his or their business or occupation.

RCW 9.58.010. According to the infractibn reports and disciplinary |
hearing minutes and findings, the hearing ovfﬁcer did not ﬁ‘nd.'any
evidence to suggést that Mr. Parmelee’s letter, clainﬂing to'have
heard that Superintendent Sandra Carter was “anti-male — a lesbian,”
éaused Superintendent Carter to be exposed to hatred,- contempt,
ridicule or obloquy, that it deprived he‘i‘ of th¢ benefit of public
confidence or social intercourse, or that it injured her in her
occupation. See CP 714-15, 807, 826-27. Indeed, it is difficult to
even cdnceive that such a statement, being made as it was By a
discontenfed prisoner to the ilead of the Department of Corrections —
aﬁ agency that explicitly prohibits discrimination on the basis of
sexual orientation — could possibly have any effect whatsoever on

Ms. Carter’s reputation or professional standing. - Without any

evidence to suggest that Mr. Parmelee’s statement tended to cause |

25



the tyﬁe of harm required by RCW 9.5'8.0 10, the hearing examiner
acted arbitrarily and capriciously in finding him guilty of violating
that statute. Thus, the trial court erredin dismissing Mr. Parmelee’s
- due process claim and in denyiﬁg his motion for judgmeﬁt on the
pleadings..
F. Mr. Parinelee is Entitled to Attorney Fees on Appeal.

If Mr.vParmelee brevails in this appeal, he asks the Court to
award him attorney fees for the appeai pursuant fo 42U.S.C. § 1988.

CONCLUSION

Mr. Parmelee’s statement to Secretary Clarke regarding
Superintendent Cértgr’sl'supposed. scxual o'rientétion and its
ostensible impact oﬁ conditions at CBCC was offensive. But the |
First Amendment does not protect only polite and enlightened
speech. It also protects speech that is objectionable, speech that
many would prefer.not to hear. |

Washihgton’s criminal libel statue is unconstitutional under
the First Amendment because it pum’éhes people who make true
stafements, aé well as people who make false s'taterﬁents without

knowing they are false — defects that the U.S. Supreme Court has
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deemed constitutionally fatal to criminal libel statutes. Sirice the -
statute is unconstitutional, DOC cannot use it 'as a basis for a prison
infraction. Moreover, DOC’s actions in punishing Mr. ,Pé@élee for
his statement were unconstitutional because they impemﬁssibly
infringed upon his First Amendment rights to send outgoing mail
and to peﬁtion the government for rcdress of .his grievances.
| The trial court erred in dismissing Mr. Parmelée.’_s cqmplain_t
and denying his motiQn for judgmént on the pleadings, not only
because of the constitutional Violations described abbve, but also
because Mr. Parmelee stated valid claims fof retaliation and
substantive due process violations — claims that afe not subject to the':
“atypical and significant hardshiio” réquirement erroneously imposed
| by the court b»el'ow. |
Mr. Parmelee asks this Court to (1) declare RCW 9.‘.58.010.
- unconstitutional, (2) reverse the trial court’s dismissal of his
complaint, (3) enfer judgme_nt~ for Mr. Parmelee on the‘issue of
liability with respect to his Flrst Amendment and substantive due

process claims, and (4) remand this case to the trial court for further
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proceedings on the retaliation claim and for determination of

. damages.
Respectfully submitted this 22nd day of August, 2007.

PUBLIC INTEREST LAW GROUP, PLLC

Hank Balson
WSBA #29250
Attorney for Appellant
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Chapter 9.58 RCW: Libel and slander Page 1 of 3

Chapter 9.58 RCW

Libel and slander

RCW Sections
9.58.010 Libel, what constitutes.
9.58.020 How justified or excused — Malice, when presumed.
9.58.030 Publication defined.
9.58.040 Liability of editors and others.
9.58.050 Report of proceedings privileged.
9.58.060 Venue punishment restricted.
9.568.070Q Privileged communications.
9.58.080 Furnishing libelous information.
9.58.090 Threatening to publish libel.

Notes:

Blacklisting: RCW 49.44.010.
Judge or justice using unfit language: RCW 42.20.110.

Sufficiency of indictment or information for libel: RCW 10.37.120.

9.58.010
Libel, what constitutes.

Every malicious publication by writing, printing, picture, effigy, sign[,] radio broadcasting or which shall in any other
manner transmit the human voice or reproduce the same from records or other appliances or means, which shall tend: -~

(1) To expose any living person to hatred, contempt, ridicule or obloquy, or to deprive him of the benefit of public
confidence or social intercourse; or

(2) To expose the memory of one deceased to hatred, contempt, ridicule or obloquy; or

(3) To injure any person, corporation or association of persons in his or their business or occupation, shall be libel.
Every person who publishes a libel shall be guilty of a gross misdemeanor.

[1935¢ 117 § 1; 1909 ¢ 249 § 172; 1891 ¢ 69 § 3; Code 1881 §§ 1230, 1231; 1879 p 144 § 1; 1869 p 383 §§ 1, 2; RRS § 2424.]

9.58.020
How justified or excused — Malice, when presumed.

Every publication having the tendency or effect mentioned in RCW 9.58.010 shall be deemed malicious unless justified
or excused. Such publication is justified whenever the matter charged as libelous charges the commission of a crime, is
a true and fair statement, and was published with good motives and for justifiable ends. It is excused when honestly
made in belief of its truth and fairness and upon reasonable grounds for such belief, and consists of fair comments upon
the conduct of any person in respect of public affairs, made after a fair and impartial investigation.

[1909 ¢ 249 § 173; Code 1881 § 1233; 1879 p 144 § 4: 1869 p 384 § 3; RRS § 2425.]

http://apps.leg.wa.gov/RCW/default.aspx?cite=9.58 &full=true 8/20/2007



Chapter 9.58 RCW: Libel and slander Page 2 of 3

9.58.030
Publication defined.

Any method by which matter charged as libelous may be communicated to another shall be deemed a publication
thereof. :

[1909 ¢ 249 § 174; Code 1881 § 1234; 1869 p 384 § 5; RRS § 2426.]

9.58.040
Liability of editors and others.

Every editor or proprietor of a book, newspaper or serial, and every manager of a copartnership or corporation by which
any book, newspaper or serial is issued, is chargeable with the publication of any matter contained in any such book,
newspaper or serial, and every owner, operator, proprietor or person exercising control over any broadcasting station or
reproducting [reproducing] record of human voice or who broadcasts over the radio or reproduces the human voice or
aids or abets either directly or indirectly in such broadcast or reproduction shall be chargeable with the publication of any
matter so disseminated: PROVIDED, That in any prosecution or action for libel it shall be an absolute defense if the
defendant shows that the matter complained of was published without his knowledge or fault and against his wishes by
another who had no authority from him to make such publication and was promptly retracted by the defendant with an
equal degree of publicity upon written request of the complainant.

[1935 ¢ 117 § 2; 1909 ¢ 249 § 175; Code 1881 §§ 1230, 1231; 1879 p 144 § 1; 1869 p 383 §§ 1, 2; RRS § 2427 ]

Notes: .
Radio and television broadcasting: Chapter 19.64 RCW.

9.58.050
Report of proceedings privileged.

No prosecution for libel shall be maintained against a reporter, editor, proprietor, or publisher of a newspaper for the
publication therein of a fair and true report of any judicial, legislative or other public and official proceeding, or of any
statement, speech, argument or debate in the course of the same, without proving actual malice in making the report.
The editor or proprietor of a book, newspaper or serial shall be proceeded against in the county where such book,
newspaper or serial is published.

[1909 ¢ 249 § 176; RRS § 2428]

9.58.060
Venue punishment restricted.

Every other person publishing a libel in this state may be proceeded against in any county where such libelous matter
was published or circulated, but a person shall not be proceeded against for the publication of the same libel against the
same person in more than one county.

http://apps.leg.wa.gov/RCW/default.aspx?cite=9.58 &full=true 8/20/2007



Chapter 9.58 RCW: Libel and slander Page 3 of 3

[1909 ¢ 249 § 177; RRS § 2429.]

9.58.070
Privileged communications.

Every communication made to a person entitled to or concerned in such communication, by one also concerned in or
entitled to make it, or who stood in such relation to the former as to offer a reasonable ground for supposing his motive to .
be innocent, shall be presumed not to be malicious, and shall be termed a privileged communication.

[1909 ¢ 249 § 178; RRS § 2430.]

9.58.080
Furnishing libelous information.

Every person who shall wilfully state, deliver or transmit by any means whatever, to any manager, editor, publisher,
reporter or other employee of a publisher of any newspaper, magazine, publication, periodical or serial, any statement
concerning any person or corporation, which, if published therein, would be a libel, shall be guilty of a misdemeanor.

[1909 ¢ 249 § 179; RRS § 2431]]

9.58.090
Threatening to publish libel.

Every person who shall threaten another with the publication of a libel concerning the latter, or his spouse, parent, child,
or other member of his family, and every person who offers to prevent the publication of a libel upon another person
upon condition of the payment of, or with intent to extort money or other valuable consideration from any person, shall be
guilty of a gross misdemeanor.

[1909 ¢ 249 § 180; RRS § 2432.]

Notes: .
Extortion, blackmail, and coercion: Chapter 9A.56 RCW.

http://apps.leg.wa.gov/RCW/default.aspx?cite=9.58 &full=true 8/20/2007
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